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TELEPHONE:   727-3040 


GOVERNMENT  DOCUMENTS 


The  Honorable  Edward  J.  King 

Governor 

State  House 

Boston,  Massachusetts  02108 

Dear  Governor  King: 


COLLECTION 

MAY  1 8  1981 

University  of  tolassachusei 
Depository  Copy 


I  am  pleased  to  enclose  herewith  the  report  of  the  Special  Commission 
on  Laws  and  Regulations  Governing  the  Alcoholic  Beverage  Industry. 

This  initial  report  is  limited  to  a  review  and  study  of  legislation 
on  file  with  the  Committee  on  Government  Regulations  dealing  with  economic 
issues  facing  the  various  segments  of  the  alcoholic  beverage  industry  and 
contains  proposed  legislation  based  on  the  Committee's  recommendations. 

It  is  recommended  that  the  Commission  be  continued  for  an  additional 
nine  (9)  months  to  review  the  many  outdated  and  impractical  laws  found  in 
the  Statutes  and  Regulations  of  the  Liquor  Control  Act.  Many  of  these  laws 
grew  out  of  the  prohibition  era  and  remain  unchanged.   Others  have  been 
amended  many  times  without  correcting  related  sections  making  interpretation 
difficult  if  not  impossible. 

I  am  grateful  to  all  of  the' members  of  the  Committee  for  their  coopera- 
tion and  hard  work,  and  I  am  particularly  grateful  to  Judy  Iwanski  of 
Representative  Ambler's  office  and  Edward  Pignone  of  the  staff  of  Paul  Guzzi, 
without  whose  support  and  effort  the  work  of  the  Committee  could  not  have  been 
accomplished. 

Very  truly  yours , 


JPL/cw 


xTohn  P.   Larkin 
Chairman 
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A.  Raymond  Tye 


The  distribution  of  alcoholic  beverages  in  Massachusetts  is  a  multi -million 
dollar  industry  which  generates  over  ninety-million  in  tax  revenues  and  provides 
jobs  for  thousands.  This  Commission  unanimously  agrees  that  both  the  industry  and 
the  Commonwealth's  citizens  benefit  from  sensible  and  realistic  regulation 
of  this  industry.  Moreover,  the  consuming  public  deserves  the  watchful  protection 
and  controls  such  regulation  provides.  The  consuming  public  deserves  -  not  only 
the  lowest  possible  price  -  but  the  widest  possible  choice  among  products ,  the 
most  wholesome  products  available,  and  pricing  which  is  fair  and  competative. 
And  this  Commission  also  agrees  that  regulation  can  achieve  these  goals  without 
unduly  disturbing  the  free  enterprise  system. 

Since  the  end  of  prohibition,  the  alcoholic  beverage  industry  has  changed  to 
accomodate  the  latest  technologies  in  administration,  distribution,  sales  and 
marketing.  But  there  has  been  no  comparable  modernization  of  the  statutes  regulating 
the  industry.  Many  sections  of  the  law  remain  unchanged,  while  others  have  been 
amended  or  updated  sporadically.  This  piecemeal  reaction  to  the  exigencies  of  a 
changed  economy  has  resulted  in  a  statutory  scheme  which  stiffles  competition  and 
discourages*  industry  expansion. 

Accordingly,  on  March  29,  1980,  Governor  King  established  this  Commission  and 
charged  it,  in  part,  to:  "review  all  laws  and  regulations  pertaining  to  the... 
sale  and  supply  of  alcoholic  beverages ...  and  measures  necessary  to  implement  proper 
reform  of  the  existing  statutes."     ; 

In  keeping  with  this  mandate,  this  Commission  has  reviewed  the  alcoholic 
beverage  industry  in  Massachusetts.   In  its  deliberation,  this  Commission  has 
carefully  considered  the  arguments  put  forth  by  all  segments  of  the  industry.  Its 
members  recognize  that  the  reforms  it  proposes  will  succeed  only  if  they  address  and 
resolve  competing  industry  interests.  Accordingly,  this  Commission  recommends  the 
following  five  statutory  changes  which,  it  believes,  will  promote  the  health  and 
stability  of  the  alcoholic  beverage  industry  in  Massachusetts. 
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A.  A  SINGLE  INDIVIDUAL  OR  FIRM  SHOULD  BE  PERMITTED  TO  OWN  AND 
OPERATE  SEVEN  RETAIL  PACKAGE  STORES,  INSTEAD  OF  THE  THREE 
CURRENTLY  PERMITTED. 

The  Commission  recommends  amending  M.  G.  L.  A.  c.  138,  s.  15,  by  raising  the  limit 
on  the  number  of  retail  licenses  which  may  be  held  by  a  single  entity  from  three  to 
seven.  The  present  restriction  that  a  single  entity  may  own  and  operate  no  more  than 
one  such  store  in  a  town,  or  two  such  stores  in  a  city,  should  be  retained.  Both 
retailers  and  consumers  should  be  allowed  to  benefit  from  the  operational  and  marketing 
advances  which  only  larger  chains  can  utilize.  The  Commission  believes  that  a  seven 
store  maximum  will  provide  the  necessary  scale  which,  ultimately,  should  result  in  lower 
retail  prices.  At  the  same  time,  however,  a  seven  store  maximum  will  guard  against 
the  dangers  of  monopoly  and  of  dangerously  disproportionate  economic  strength. 

Experience  demonstrates  that  independent  retail  stores  can  successfully  compete 

with  larger  chains.  This  is  so  because  price  is  but  a  single  factor  effecting  the 

consumer's  choice  of  retail  outlets.  Location,  service,  variety  of  products  offered 

« 
and  personal  preference  frequently  attract  the  consumer  to  the  independent  package 

store,  even  if  that  store's  products  cost  more  than  those  offered  by  larger  chains. 

Moreover,  the  Commission's  other  recommendations  will  provide  the  smaller  independent 

retailer  the  economic  means  to  better  compete  with  larger  chains. 

B.  ALCOHOLIC  BEVERAGES  SHOULD  BE  SOLD  TO  WHOLESALERS  ONLY  BY  THEIR 
MANUFACTURER  OR  THEIR  AUTHORIZED  AGENTS. 


The  Commission  recommends  that  the  state  adopt  the  so-called  "Primary  American 
Source"  law  which  is  presently  in  effect  in  21  states.  Primary  source  effectively 
ensures  that  alcoholic  beverages  are  sold  by  wholesalers  with  a  genuine  interest  in  the 
quality  of  their  products  and  with  a  genuine  interest  in  providing  a  wide  variety  of 
products  and  professional  services  to  retailers.  .  Instead  of  selling  only  the  most  popular 
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and  salable  items  to  a  few  favored  retailers,  a  designated  wholesaler  advertises  and 
markets  a  complete  line  of  products  and  maintains  frequent  and  close  contact  with 
retailers  in  areas  for  which  he  is  responsible.  This  widely  accepted  industry  prac- 

« 

tice  ensures  orderly  and  timely  distribution  of  products  and  promotes  interbrand 
competition.  Failure  to  adopt  this  recommendation  may  lead  to  an  unstable  economic 
climate  and,  more  importantly,  to  lost  jobs  for  both  the  salesmen  who  promote  and 
market  the  varied  products  and  the  truckers  who  deliver  to  the  remotest  retail 
outlets. 

C.  CREDIT  FOR  THE  PURCHASE  OF  ALCOHOLIC  BEVERAGES  BY  RETAILERS 
SHOULD  NOT  BE  EXTENDED  BEYOND  FORTY-FIVE  DAYS,  INSTEAD  OF 
THE  SIXTY  CURRENTLY  PERMITTED. 

The  Commission  recommends  amending  M.  G.  L.  A.  c.  138,  s.  25  to  prohibit  the 
extension  of  credit  for  the  purchase  of  alcoholic  beverages  by  retailers  beyond 
forty- five  days.  Massachusetts  allows  retailers  the  most  liberal  credit  terms  of 
the  states  surveyed.  Credit  is,  of  course,  included  in  a  wholesaler's  cost,  is 
initially  p'assed  on  to  the  retailer  and,  ultimately,  to  the  consumer.  Moreover, 
the  wholesaler  is  responsible  for  paying  to  the  Commonwealth  the  taxes  it  imposes 
on  alcoholic  beverages.  Frequently,- the  wholesaler  must  pay  these  taxes  before  he 
has  been  paid  for  the  goods  upon  which  they  are  levied.  The  Commonwealth,  therefore, 
has  a  legitimate  interest  in  protecting  the  wholesaler's  cash  flow. 

The  Commission  also  recommends  repealing  the  law  forbidding  a  wholesaler 
from  selling  to  a  retailer  who  is  more  than  210  days  late  in  payment.   Instead,  the 
Commission  recommends  allowing  a  wholesaler  to  sell  to  him  on  a  cash-only  basis. 
Such  a  measure  would  allow  the  financially  pressed  retailer  to  continue  doing 
business  and,  thus,  to  work  his  way  through  a  difficult  financial  period. 

D.  DISCOUNTS  SHOULD  BE  AVAILABLE  TO  RETAILERS  ON  A  MORE  EQUITABLE 
BASIS. 

The  Commission  recommends  comprehensive  changes  in  the  discounts  wholesalers 
offer  retailers  for  large  volume  purchases.  Specifically,  quantity  discounts  should 
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be  limited  to  a  5%   maximum  and  the  amounts  a  retailer  must  buy  to  obtain  these  discounts 
should  be  lowered.  The  Commission  also  recommends  a  minimum  10%  cost-of-business  mark- 
up on  all  alcoholic  beverages.   (Retailers  who  can  demonstrate  that  their  cost  of  • 
doing  business  is  less  than  10%,  would,  of  course,  be  permitted  to  mark-up  their 
products  only  by  that  percentage  which  represents  their  actual  overhead.)  This  minimum 
mark-up  will  protect  the  smaller  retailer  from  marketing  practices  which  permit  larger 
retailers  to  sell  a  product  for  cost.  These  proposals,  will,  in  the  Commission's 
opinion,  lessen  the  economic  disparity  between  smaller  independent  retailers  and 
larger  chains.  This,  in  turn,  should  stimulate  competition  and  benefit  the  industry 
as  a  whole. 

E.  RETAILERS  SHOULD  BE  PERMITTED  TO  FORM  COOPERATIVES  WHICH  WILL 

ALLOW  THEM  TO  TAKE  ADVANTAGE  OF  DISCOUNTS  OFFERED  ON  VOLUME 

PURCHASES. 

The  Commission  recommends  that  existing  laws  be  amended  to  allow  cooperative 

buying  by  retail  licensees.   Even  if  the  lower  maximum  quantity  discounts  the  Commissior 
< 

recommends  are  adopted,  some  package  stores,  and  most  on-premise  licensees  would  still 
be  unable  to  take  advantage  of  the  discounts  wholesalers  would  offer  for  volume 
purchases.  Such  a  measure  is  offered  as  a  countervailing  factor  to  the  buying  power 
of  larger  chains.   It  would  permit  the  smaller  retailer  to  sell  his  product  at  a 
competitive  price,  thus  benefiting  the  consumer  who  chooses  to  buy  from  an  independent 
retailer. 

SUMMARY 
The  Commission  offers  these  five  proposals  as  an  integrated  package.  They 
represent  a  considered  compromise  among  competing  interests.  The  Commission 
believes  that  enactment  of  only  parts  of  its  recommendations  could  destroy  the 
balanced  proposal  the  Commission  sought. 


Oify?  (Uotmtumiupaitlj   of  fHaiisarljusetiB 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY- 


AN  ACT  RELATIVE  TO  IMPROVING  THE  ECONOMIC  STABILITY  OF  THE  ALCOHOLIC 


BEVERAGE  INDUSTRY. 


He  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  asseniblcd,  and  by  the 
authority  of  the  same,  as  follows: 

SECTION,  l.  Section  15  of  Chapter  138  of  the  General  Laws  is  hereby  amended  by 
striking  out  the  second  sentence  and  inserting  in  place  thereof  the  following 
sentence: -No  person,  firm,  corporation,  association,  or  other  combination  of 
persons,  directly  or  indirectly,  or  through  any  agent,  employee,  stockholder, 
officer  or  other  person  or  any  subsidiary  whatsoever,  shall  be  granted,  in  the 
aggregate,  more  than  seven  such  licenses  in  the  Commonwealth,  or  be  granted 
more  than  one  such  license  in  a  town  or  two  in  a  city. 
SECTION  2. 

Section  18  of  Chapter  138  of  the  General  Laws,  as  most  recently  amended  by 
Chapter  520  of  the  Acts  of  1973,  is  hereby  further  amended  by  adding  the  following 
paragraph:-  It  shall  be  unlawful  for  any  licensee  under  this  section  to  purchase 
alcoholic  beverages,  except  wines,  from  other  than  the  primary  source  of  supply 
within  the  United  States  or  another  licensee  within  this  section.  The  term 
"primary  source  of  supply"  shall  mean  the  owner  of  a  brand  of  alcoholic  beverages  or 
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m  v  nr" 


his  designated  licensed  agent,  broker,  or  solicitor  in  the  Commonwealth  at  the  time 
said  brand  of  alcoholic  beverage  initially  is  marketed  in  the  United  States. 
SECTION  3.  • 

The  first  paragraph  of  section  25  of  Chapter  138  of  the  General  Laws  as  most 
recently  amended  by  section  8  of  Chapter  929  of  the  Acts  of  1977  is  hereby  further 
amended  by  striking  out  the  second  sentence  and  inserting  in  place  thereof  the 
following  sentence:-    It  shall  be  unlawful  for  any  licensee  under  this  chapter  to 
receive  or  extend  credit,  directly  or  indirectly,  for  alcoholic  beverages  sold  or 
delivered  to  any  licensee  engaged  in  the  sale  of  alcoholic  beverages  except  in  the 
usual  course  of  business  and  for  a  period  of  not  more  than  forty- five  days,  or  for 
any  manufacturer,  wholesaler  or  importer  of  alcoholic  beverages  to  acquire,  retain 
or  own,  directly  or  indirectly,  any  interest  in  the  business  of  any  licensee  under 
section  twelve  or  for  any  manufacturer  of  alcoholic  beverages  to  acquire,  retain  or 
own,  directly  or  indirectly,  any  interest  in  the  business  of  any  licensee  under 
section  fifteen. 
SECTION  4«. 

The  first  paragraph  of  section  25  of  Chapter  138  of  the  General  Laws  is  hereby 
further  amended  by  striking  out  the  fifth  sentence  and  inserting  in  place  thereof 
the  following  sentence:-    If  any  licensee  does  not  discharge  in  full  any  such 
indebtedness  within  such  forty- five 'day  period,  the  indebtedness  shall  be  overdue 
and  such  licensee  shall  be  delinquent  within  the  meaning  of  this  section. 
SECTION  4A. 

The  fifth  paragraph  of  section  25  of  Chapter  138  of  the  General  Laws  is  hereby 
amended  by  striking  out  the  first  sentence. 
SECTION  5. 

Section  25C  of  Chapter  138  of  the  General  Laws,  as  most  recently  amended  by 
section  10  of  Chapter  929  of  the  Acts  of  1977,  is  hereby  repealed  and  the  following 
section  inserted  in  place  thereof:-  No  wholesaler  shall  offer  or  give  a  quantity 
discount  or  other  price  reduction,  nor  shall  any  retailer  accept  or  receive  a 


quantity  discount  or  other  price  reduction  in  excess  of  five  percent  of  the  purhcase 
price. 

No  wholesaler  shall  offer  or  give  a  quantity  discount  or  other  price  reduction, 
nor  shall  any  retailer  accept  or  receive  a  quantity  discount  or  other  price  reduction, 
with  respect  to  the  sale  or  purchase  of  alcoholic  beverages,  except  wine  and  malt 
beverages,  in  excess  of  that  given,  allowed  or  accepted  on  fifteen  cases. 

No  wholesaler  shall  offer  or  give  a  quantity  discount  or  other  price  reduction, 
nor  shall  any  retailer  accept  a  quantity  discount  or  other  price  reduction,  with 
respect  to  the  sale  or  purchase  of  malt  beverages,  in  excess  of  that  given,  allowed, 
or  accepted  on  one  pallet  which  shall  not  exceed  one  hundred  twenty- five  cases. 

No  wholesaler  shall  offer  or  give  a  quantity  discount  or  other  price  reduction, 
nor  shall  any  retailer  accept  a  quantity  discount  or  other  price  reduction,  with 
respect  to  the  sale  of  wine,  in  excess  of  that  given,  allowed,  or  accepted  on  twenty- 
five  cases. 

Any  quantity  discount  or  price  reduction  given,  allowed  or  accepted  with  respect 
to  the  sale  or  purchase  of  alcoholic  beverages,  except  malt  beverages,  shall  be  in 
like  manner  for  all  types  and  sizes  of  that  single  brand  label  for  which  said  discount 
or  price  reduction  is  given,  allowed  or  accepted.  There  shall  be  no  mixing  with 
respect  to  alcoholic  beverages  for  the  purpose  of  achieving  the  maximum  quantity  dis- 
count or  price  reduction  permitted  by  this  section;  provided,  however,  that  single 
brand  labels  of  alcoholic  beverages,  except  malt  beverages,  including  all  their  types 
and  sizes,  shall  be  mixed,  at  the  sole  discretion  of  the  buyer  and  in  such  proportion 
as  he  shall  direct,  for  the  purpose  of  achieving  the  maximum  quantity  discount  permitted 
by  this  section. 

Provided,  however,  that  the  foregoing  provisions  shall  not  apply  in  special 
circumstances  if  the  Commission  grants  its  written  approval  to  the  wholesaler  and 
retailer  or  retailers  in  question. 

Further  provided,  however,  that  nothing  in  this  section  shall  be  construed  to 
prohibit  a  price  discount  or  other  price  reduction  with  respect  to  the  sale  or 
purchase  of  a  single  case  of  alcoholic  beverages. 
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SECTION  6. 

Chapter  138  of  the  General  Laws  is  hereby  amended  by  adding,  following 
section  25E,  the  following  new  section,  25F:- 
SECTION  25F 

SUBSECTION  1.  No  person  shall  be  permitted  to  sell  alcoholic  beverages  as  "loss- 
leaders"  with  intent  to  injure  competitors  or  to  destroy  competition,  and  the 
commission  shall  enforce  subsections  two  to  seven,  inclusive,  in  order  to  prohibit  such 
sales. 

SUBSECTION  2.  (a)  The  term  "cost  to  the  retailer"  shall  mean  the  invoice  cost  of 
the  alcoholic  beverages  to  the  retailer,  less  all  trade  discounts  except  customary 
discounts  for  cash;  to  which  shall  be  added  the  cost  of  doing  business  by  said  retailer 
as  evidenced  by  the  standards  and  the  methods  of  accounting  regularly  employed  by  him 
in  his  allocation  of  overhead  costs  and  expenses,  paid  or  incurred,  and  must  include, 
without  limitation,  labor  (including  salaries  of  executives  and  officers),  rent,  de- 
preciation, selling  costs,  maintenance  of  equipment,  delivery  costs,  all  types  of 
« 

licenses,  taxes,  insurance  and  advertising. 

(b)  In  the  absence  of  proof  of  a  lesser  or  higher  cost  of  doing  business  by  the 
retailer  making  the  sale,  the  cost  of  doing  business  by  the  retailer  shall  be  presumed 
to  be  ten  per  centum  of  the  invoice  cost  of  the  alcoholic  beverages  to  the  retailer, 
less  all  trade  discounts  except  customary  discounts  for  cash. 

SUBSECTION  3.  (a)  It  shall  be  unlawful  for  any  retailer,  with  intent  to  injure 
competitors,  destroy  substantially  or  lessen  competition,  to  advertise,  offer  to  sell 
or  sell  at  retail  alcoholic  beverages  at  less  than  cost  to  the  retailer. 

(b)  Evidence  of  advertisement  offering  to  sell,  or  sale,  of  alcoholic  beverages 
by  any  retailer  at  less  than  cost  to  him,  shall  be  prima  facie  evidence  of  intent  to 
injure  competitors,  destroy  substantially  or  lessen  competition. 

SUBSECTION  4.  The  provisions  of  subsections  two  to  seven,  inclusive,  shall  not 
apply  to  sales  at  retail  made: -(a)  in  an  isolated  transaction  and  not  in  the  usual 
course  of  business;  (b).  where  alcoholic  beverages  are  advertised,  offered  for  sale 
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'or  sold  in  bona  fide  clearance  sales  for  the  purpose  of  discontinuing  trade  in  such 
alcoholic  beverages  and  said  advertising,  offer  to  sell  or  sale  shall  state  the 
reason  therefor  and  the  quantity  of  such  alcoholic  beverages  advertised,  offered  for 

0 

sale  or  to  be  sold;  (c)  where  alcoholic  beverages  are  advertised,  offered  for  sale  or 
sold  as  imperfect  or  damaged  and  said  advertising,  offer  to  sell  or  sale  shall  state 
the  reason  therefor  and  the  quantity  of  such  alcoholic  beverages  advertised,  offered 
for  sale  or  to  be  sold;  (d)  where  alcoholic  beverages  are  sold  upon  the  complete  final 
liquidation  of  a  business;  (e)  where  alcoholic  beverages  are  advertised,  offered  for 
sale  or  sold  by  any  fiduciary  or  other  officer  acting  under  the  order  or  direction 
of  any  court;  (f)  where  alcoholic  beverages  are  advertised  or  offered  for  sale  or 
sold  for  charitable  purposes  or  to  relief  agencies. 

SUBSECTION  5.  Any  retailer  may  advertise,  offer  to  sell  or  sell  alcoholic  bever- 
ages at  a  price  made  in  good  faith  to  meet  the  prices  of  a  competitor  who  is  selling 
the  same  article  at  cost  to  him  as  a  retailer.  The  prices  of  alcoholic  beverages 
advertised,  offered  for  sale  or  sold  under  the  exemptions  specified  in  section  four 
shall  not  be  considered  the  price  of  a  competitor  and  used  as  a  basis  for  establishing 
prices  below  cost,  nor  shall  prices  established  at  bankrupt  sales  be  considered  as 
prices  of  a  competitor  within  the  purview  of  the  first  sentence  of  this  section. 

SUBSECTION  6.  In  determining  cost  to  the  retailer  the  commission  shall  receive 
and  consider,  as  bearing  on  the  bona  fides  of  such  cost,  evidence  tending  to  show  that 
any  person  complained  against  under  any  provision  of  subsections  two  to  seven,  inclusive, 
purchased  alcoholic  beverages  with  respect  to  the  sale  of  which  complaint  is  made 
at  a  ficticious  price  or  upon  terms  or  in  such  a  manner  or  under  such  invoices  as 
to  conceal  the  true  cost,  discounts  or  terms  of  purchase,  and  shall  also  receive 
and  consider,  as  bearing  on  the  bona  fides  of  such  cost,  evidence  of  the  normal, 
customary  and  prevailing  terms  and  discounts  in  connection  with  other  sales  of  a 
similar  nature. 

SUBSECTION  7.  In  establishing  the  cost  of  alcoholic  beverages  to  the  retailer, 
the  invoice  cost  of  said  alcoholic  beverages  purchased  at  a  forced,  bankrupt, 
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.  <  * 
closeout  sale  or  other  sale  outside  of  the  ordinary  channels  of  trade  may  not  be  used 

as  a  basis  for  justifying  a  price  lower  than  one  based  upon  the  replacement  cost  of 

the  alcoholic  beverages  to  the  retailer  within  thirty  days  prior  to  the  date  of 

sale  in  the  quantity  last  purchased  through  the  ordinary  channels  of  trade. 
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SECTION  7. 

Section  24  of  Chapter  138  is  hereby  amended  by  adding  at  the  end  thereof  the 
following:- 

« 

and,  notwithstanding  any  general  or  special  law  to  the  contrary,  make  regulations 
permitting  co-operative  buying  by  not  less  than  two  nor  more  than  seven  retail  . 
licensees. 
SECTION  8. 

The  invalidity  of  any  section,  or  sections,  or  parts  of  any  section  or  sections 
of  this  Chapter  shall  not  affect  the  validity  of  the  remainder  of  this  Chapter. 


